
196 

12 CFR Ch. II (1–1–16 Edition) § 240.3 

(5) An affiliate of the banking insti-
tution; 

(q) Retail forex transaction means an 
agreement, contract, or transaction in 
foreign currency, other than an identi-
fied banking product or a part of an 
identified banking product, that is of-
fered or entered into by a banking in-
stitution with a person that is not an 
eligible contract participant and that 
is: 

(1) A contract of sale of a commodity 
for future delivery or an option on such 
a contract; or 

(2) An option, other than an option 
executed or traded on a national secu-
rities exchange registered pursuant to 
section 6(a) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78f(a)); or 

(3) Offered or entered into on a lever-
aged or margined basis, or financed by 
a banking institution, its affiliate, or 
any person acting in concert with the 
banking institution or its affiliate on a 
similar basis, other than: 

(i) A security that is not a security 
futures product as defined in section 
1a(47) of the Commodity Exchange Act 
(7 U.S.C. 1a(47)); or 

(ii) A contract of sale that— 
(A) Results in actual delivery within 

two days; or 
(B) Creates an enforceable obligation 

to deliver between a seller and buyer 
that have the ability to deliver and ac-
cept delivery, respectively, in connec-
tion with their line of business; or 

(iii) An agreement, contract, or 
transaction that the Board determines 
is not functionally or economically 
similar to an agreement, contract, or 
transaction described in paragraph 
(p)(1) or (p)(2) of this section. 

§ 240.3 Prohibited transactions. 
(a) Fraudulent conduct prohibited. No 

banking institution or its related per-
sons may, directly or indirectly, in or 
in connection with any retail forex 
transaction: 

(1) Cheat or defraud or attempt to 
cheat or defraud any person; 

(2) Knowingly make or cause to be 
made to any person any false report or 
statement or cause to be entered for 
any person any false record; or 

(3) Knowingly deceive or attempt to 
deceive any person by any means what-
soever. 

(b) Acting as counterparty and exer-
cising discretion prohibited. A banking 
institution that has authority to cause 
retail forex transactions to be effected 
for a retail forex customer without the 
retail forex customer’s specific author-
ization may not (and an affiliate of 
such an institution may not) act as the 
counterparty for any retail forex trans-
action with that retail forex customer. 

§ 240.4 Notification. 

(a) Notification required. Before com-
mencing a retail forex business, a 
banking institution shall provide the 
Board with prior written notice in 
compliance with this section. The no-
tice will become effective 60 days after 
a complete notice is received by the 
Board, provided the Board does not re-
quest additional information or object 
in writing. In the event the Board re-
quests additional information, the no-
tice will become effective 60 days after 
all information requested by the Board 
is received by the Board unless the 
Board objects in writing. 

(b) Notification requirements. A bank-
ing institution shall provide the fol-
lowing in its written notification: 

(1) Information concerning customer 
due diligence, including without limi-
tation credit evaluations, customer ap-
propriateness, and ‘‘know your cus-
tomer’’ documentation; 

(2) The haircuts to be applied to 
noncash margin as provided in 
240.9(b)(2); 

(3) Information concerning new prod-
uct approvals; 

(4) Information on addressing con-
flicts of interest; and 

(5) A resolution by the banking insti-
tution’s Board of Directors that the 
banking institution has established 
and implemented written policies, pro-
cedures, and risk measurement and 
management systems and controls for 
the purpose of ensuring that it con-
ducts retail forex transactions in a safe 
and sound manner and in compliance 
with this part. 

(c) Treatment of existing retail forex 
businesses. A banking institution that 
is engaged in a retail forex business on 
the effective date of this part may con-
tinue to do so, until and unless the 
Board objects in writing, so long as the 
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